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The Tax Legislative Process 

 The Administration 
• Classic example:  1961-62 tax bill 
• White House and Treasury 

– Offices and roles 
• National Economic Counsel 
• Office of Tax Policy 
• OMB 

– Statement of Administration Policy 
 

 



The Tax Legislative Process 

The House of Representatives 
• Formal beginning of tax legislative process 
• Joint Committee on Taxation 
• Committee on Ways and Means 

– Chairman’s mark 
– Markup 
– Committee report 

• Office of Legislative Counsel 
• Rules and floor 
 



The Tax Legislative Process 

The Senate 
• Joint Committee on Taxation 
• Committee on Finance 

– Chairman’s mark 
– Markup 
– Committee report 

• Office of Legislative Counsel 
• Senate floor 
 



The Tax Legislative Process 

Conference 
• Joint Committee on Taxation

– Spreadsheet
– Underbrush

• Public session
• Group of three
• Conference Report and Statement of Managers
• Return to House and Senate



The Tax Legislative Process 

Scoring 
• Budget Act 

– Official scorekeepers and baselines 
– Congressional discretion 
– “Static” and “dynamic” scoring 

• Budget reconciliation 
– Budget resolution 
– Byrd rule 



The Tax Legislative Process 

The Tax Reform Act of 1986 
 • Treasury I (1984) 
• President’s proposal (1985) 
• Ways & Means markup (1985) 
• Senate Finance markup (1986) 
• Senate floor (1986) 
• Conference and “rifleshots” (1986) 
• Timing 
 



The Tax Legislative Process 

Issues for this year 
• Presidential leadership 
• Double reconciliation 

– Revenue neutrality 
– Obamacare tax repeal 
– Scoring in the House 
– Scoring in the Senate 

• Treasury participation? 
• Trump tax returns 
• Congressional attention 
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Tax Reform 

• Comprehensive tax reform would involve three broad segments: 

- Individual taxation 

- Pass-through taxation (partnerships and certain LLCs) 

- Corporate taxation  

• Focus today on CIT 

- Will be either one component of broader reform, or  

- Standing on its own 
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Possible Approaches to US Tax Reform 

• Border Adjustment Tax (BAT) 

- Described in House Ways and Means Committee Blueprint:  A Better Way 
(June 2016) 

• “Conventional Approach” – Lower Rates/Broaden Base/Territorial  

- Example:  Former House Ways and Means Committee Camp Proposal 
(February 2014) 

• Corporate Integration 

- Senator Hatch concept (no plan released)  

• One-off reduction of tax rates – but no “fundamental reform”  
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Key Features of Border Adjustment Tax 

• Border Adjustment Tax (BAT) or Destination Based Cash Flow Tax 

−Tax imposed on a business entity’s cash revenues minus cash outflows, taking 
into account: 

◦ Export revenue is excluded from base 

- Export revenue expected to include revenue from “exports” of IP, for which 
royalties are received from the non-US company using the IP 

◦ Cost of imports are not subtracted from the tax base 

- COGS 

- Royalties for use by U.S. persons of foreign owned IP 
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Key Features of Border Adjustment Tax  

• Capital expenditures are immediately expensed 

• Interest is not deductible for non-financial companies 

• U.S. wages are deductible 

• It is a “territorial tax,” meaning active income earned abroad by business 
entities is not taxed again when repatriated 

• Subpart F retained for passive income 
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Key Features of Border Adjustment Tax 

• The blueprint was issued in skeletal form, there are lots of details to be filled in 

• Although not specifically referenced in the House Blueprint, it has been widely 
assumed in the U.S. tax community that the BAT would apply to U.S. 
purchases by U.S. consumers of goods from foreign sellers, for example, an 
online purchase of a consumer product from a non-US seller 
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Key Features of Border Adjustment Tax 

• Note that immediate expensing of capital expenditures,  
disallowance/limitation of interest deductions, and territoriality are 
features that could be included in tax reform, even if the BAT approach is not 
adopted.  That is, they are not exclusively features of a BAT. 
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Traditional:  Lower Rate/Broaden Base 
 

• Former House Ways and Means Committee Dave Camp proposed a tax reform 
plan in February 2014 

−Did not attract Republican support 

−Conceptually close to the Obama Framework for Business Tax Reform insofar 
as it relied on conventional concepts: 

◦ Broadening the tax base for corporations 

◦ Lowering the corporate tax rate 

◦ Imposing measures that protected the U.S. tax base from erosion through 
international tax planning 

◦ Was “quasi-territorial” 

• A Camp-like proposal has added relevance now as a possible “Plan B” in the 
event the BAT does not advance 
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Essentials of Camp Proposal  

• Mandatory Repatriation 

• Lower CIT Rate 

• Adoption of a territorial system 

• Inclusion of “base erosion” protection provisions 
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Essentials of Camp Proposal  

• Mandatory repatriation of untaxed offshore earnings 

−8.75% on cash 

−3.5% on remainder 

◦ Reduce foreign tax credits on such amounts proportionately 

◦ Spread the payment over 8 years 

• Lower CIT rate:   25% 

• Territorial System:  Exclude 95% of foreign source dividends from income 

−No credit for foreign taxes on dividends 
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Essentials of Camp Proposal 

• Anti-Base Erosion Measures:   

−Intangible income earned by a foreign sub taxed at a rate less than 15% 
treated as “Subpart F” income and immediately taxable to parent.  

◦  Intangible income defined as income in excess of a 10% return on CFC’s 
adjusted basis in depreciable tangible property (“excess return”) 

−Deduction for foreign sales portion of such CFC income as well as the excess 
return on foreign sales portion of  a domestic U.S. corporation’s income.   This 
deduction would make the rate on foreign sales income – whether domestic or 
foreign – 15%.   

−Some other existing Subpart F income would be amended to depend on the 
foreign rate of taxation.  
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Corporate Integration Concept 

• There is no current written proposal. 

• Senator Hatch (R-UT), Chairman of the Senate Finance Committee, has worked 
on developing a corporation integration proposal.  

• The key feature allows corporations to deduct from taxable earnings dividends 
they distribute to shareholders resulting in only one level of tax on those 
earnings. 

• According to some reports only about 25% of the shares of U.S. corporations 
are held by taxable shareholders, with the rest held by tax-exempt entities and 
institutions (pension funds). 

−This raises the issue of whether an integration proposal that raises sufficient 
corporate tax revenue would need to impose a withholding tax on both tax-
exempts and foreign investors.  
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About this presentation 

This presentation contains general information only, and Deloitte is not, by 
means of this presentation, rendering accounting, business, financial, 
investment, legal, tax, or other professional advice or services. This presentation 
is not a substitute for such professional advice or services, nor should it be used 
as a basis for any decision or action that may affect your business. Before 
making any decision or taking any action that may affect your business, you 
should consult a qualified professional advisor. Deloitte shall not be responsible 
for any loss sustained by any person who relies on this presentation. 
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US Tax Reform – What Should German Multinationals 
Consider Doing Now?  

Border Adjustment Tax 
What can be done?  Practical Considerations 
– Planning for reduced tax rate 
– Planning for interest expense and depreciation changes 
– Planning for repatriation tax 
– Planning for territorial regime 
Other Considerations 
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US Tax Reform – What Should German Multinationals 
Consider Doing Now?  

Border Adjustment Tax 
– Very controversial 
– The underlying policy is generally viewed as looking to support US 

manufacturing, which enjoys broad support in theory 
The projected revenue is also very attractive which is why Speaker Ryan and 

Chairman Brady are still pushing it, albeit under a more gradual proposal 
– Specific opposition to changing 30 years of supply chains is strong 
See responses from Republican senators in Georgia and Arkansas 

– Passage seems unlikely 
– Difficult to identify any particular planning ideas for this given the 

fundamental nature of what is being taxed. 
Proper preparation would require a significant changes to business and 
supply chain that could be harmful if BAT is not adopted 
This is probably a “wait and see” item for most companies 
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US Tax Reform – What Should German Multinationals 
Consider Doing Now?  

So What can be done?  Practical Considerations 
– Planning for reduced tax rate 
– Planning for interest expense and depreciation changes 
– Planning for repatriation tax 
– Planning for territorial regime 
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US Tax Reform – What Should German Multinationals 
Consider Doing Now?  

Planning for Reduced Tax Rate 
– The transfer pricing implications of the first reduction in the US corporate 

tax rate in over 30 years are substantial 
Historically, every dollar shifted out of the US to Germany or elsewhere would have 

been a benefit 
 If the US rate drops to 20%, this creates incentives for all companies to adjust their 

transfer pricing 
This also has the potential to create adversity with the German tax authorities 

where it did not previously exist as German companies would now look to modify 
their transfer pricing away from Germany to the US 

– Accounting method changes 
Accelerating deductions and deferring revenue can be done with both automatic 

changes and permission 
No real downside to doing this now even if nothing happens with tax reform, but 

sagins could be meaningful if the rate is reduced 
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US Tax Reform – What Should German Multinationals 
Consider Doing Now?  

Planning for Interest Expense and Depreciation changes 
– In theory, these provisions are linked in an effort to stimulate capital 

expenditures and economic growth 
– Consider paying all related party interest expense in advance of any 

effective date 
– Consider deferring substantial capital expenditures until impact becomes 

clearer 
Lease vs Buy for now? 
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US Tax Reform – What Should German Multinationals 
Consider Doing Now?  

Planning for Repatriation Tax 
– The “Repatriation Tax” has wide support in Congress and the US business 

community as many believe it is time for our worldwide tax system to go 
– The current proposals are to tax all US companies on the accumulated 

earnings of their subsidiaries as of a specific date 
The proposals include lower rates depending upon the nature of the offshore 

assets 
Tax could be immediate or spread over several years, but the measurement date 

is likely to be specific and could be as early as 2017.  
– Many German companies have acquired US multinationals over the years 

or have regional structures with Canadian or Mexican subsidiaries under 
the US 
This is a unique opportunity to convert timing differences into permanent savings 
Companies should consider US accounting method changes for their foreign 

subsidiaries to accelerate deductions or defer revenue 
»Many of these changes can be made automatically and without advance 
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US Tax Reform – What Should German Multinationals 
Consider Doing Now?  

Planning for Repatriation Tax (cont.) 
– Consider proactive repatriation of high taxed earnings 
Uncertain as to the availability of foreign tax credits and loss companies 
against any repatriation tax 
Under the US FTC rules, foreign tax pools are computed at historic spot 
rates and accumulated foreign earnings are computed at current rates 
This could mean that distributions from places such as Mexico or Canada 
have an effective tax rate of over 35% and would be tax-free in the US if 
repatriated now 
 
 



9 

US Tax Reform – What Should German Multinationals 
Consider Doing Now?  

Planning for Territorial Regime 
– Dividends from foreign subsidiaries would no longer be taxable 
– This would also be the end of our foreign tax credit regime on dividends 
– FTC’s would, however, be available to amend and claim for the prior 10 

years 
No other issues can be opened for closed years as a result of such a 
claim 

– German companies that made acquisitions of US multinationals in the last 
10 years should consider “scrubbing” the foreign tax credits back to 2007 
to identify unutilized credits 
Most companies have underclaimed these credits over the years due to 
the complexity of the calculations 
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US Tax Reform – What Should German Multinationals 
Consider Doing Now?  

Other Considerations 
– What will the states do?   
If the feds widen the tax base and lower the rate, will the states do the 
same? 
Need to evaluate effective tax rate including state income tax to see if the 
net changes from tax reform create a rate lower than in Germany 
In general, accounting method changes for federal will also be good for 
state purposes 

– How will Germany and other US trading partners react? 
Will they seek to reduce corporate income tax rates further to avoid TP 
and business shifts to the US?  
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